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Avrising out of Order-in-Original: GNR-STX-DEM-DC-40/2015, Date: 24/07/2015 Issued
by: Deputy Commssioner,CGST, Div:Gandhinagar, Gandhinagar Commissionerate,
Ahmedabad. i

Name & Address of the Appellant & Respondent
M/s. Superintendent of Police Banaskantha
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I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or t‘g,rr\’@*:{;.gtk
India of on excisable material used in the manufacture of the goods which ar?,fgﬁggyg_e_d;t\‘f“‘

country or territory outside India. f / ;
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chall
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, unci
Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribun.
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-

_where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O O:should-be
paid in the aforesaid manner not withstanding the fact that the one appeal’io’ the" A ellan
Tribunal or the one application to the Central Govt. As the case may be, is filled-to avo
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. (46 2 Wy \.,; =\
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One.copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores, :
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any -appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

Il. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEL | ;

This appeal has been filed by the Superintendent of Police, Banaskantha
(Gujarat) [for short-'the appellant] against Order-in- -Original No.GNR-STX-DEM-
DC-040/2015 dated 24.07.2015 [for short-'the impugned order’] passed by the
Deputy Commissioner of Service Tax Division, Gandhinagar [for short- ‘adjudicating

authority’].

2. Briefly stated, the facts of the case are that the appellant is engaged i
" rendering service under “Security Agency Service”: that the appellant was providing
security service to private persons or companies’ i.e activities like escorts of cash
etc to the public/private sector banks for consideration. As it appeared that such
service provided by the appellant is taxable under Section 65(105) (w) read with
Section 65(94) of Finance Act, 1994 (FA) and they were not paying service tax,
jurisdictional Range Officer has obtained details of amount received by the
appellant towards such service rendered during 2005 to 2011. On the basis of such
details submitted by the appellant, a show cause notice dated 18.10.2012 was
issued to the appellant for non-payment of service tax amounting to Rs.2,24,138/-
with interest and imposition of penalty under Section 76, 78, 77 of FA. Vide
impugned order, the adjudicating authority has confirmed the demand with interest
and imposed penalty of Rs.2,24,138/- under Section 78 of FA and Rs.5,000/- each
under Section 77(1) and 77(2) of FA and dropped imposition of penalty under
Section 760f FA. The adjudicating authority has also imposed penalty under Rule 7C
of Service Tax Rules, 1994. :

3: Aggrieved with the impugned order, the appellant has filed the instant appeal

on the grounds that:

« They are an authority of State Government to carry out statutory and
constitutional duties working under Home Ministry of State Government; that
they collects some charges according to the resolution passed by the Home
Ministry in respect of service rendered to Bank etc.;

« That as per definition under Section 65(105) of FA, the word ‘person’ used
must be construed to be a natural person as well as a juristic person and by
no stretch of imagination, the same -wiil be include State or its officers or the
posts created under a statute.

o As per Board’s circular No.89/7/2006-ST dated 18.12.2006, the charges
collected by any sovereign/public authority for carrying out any statutory
function will not be liable for levy of service tax.

e The issue in dispute has finally been decided by the Hon’ble supreme Court in
case of CCE & ST, Jaipur-II V/s Dy. Comrmssmner of‘ Police, Jodhpur [2018
(11) GSTL 133]. = e
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4, Hearing in the matter was granted on 21.08.19. The appellant vide their
letter dated 23.08.2019 has submitted a written submission, wherein, they, inter-
alia, reiterated the submissions made in the appeal memo and further stated that
the issue involved in the matter, pertaining to the period of 2012-13 to 2016-17
has alre-ady decided by the Commissioner (Appeals), Ahmedabad vide OIA dated
05.07.2017. They requested to decide the matter accordingly.

5 Before going into the merits of the case, I find that the appellant has filed the
instant appeal on 02.03.2017 against the impugned order dated 23.07.2015. The
appellant, in their appeal has stated that they received the impugned order only on
04.01.2017 from the adjudicating authority. An affidavit in this regard has also
submitted by them. A report in this regard was sought from the adjudicating
authority, vide this office letter dated 30.11.2017. However, no reply in this
connection was received. Therefore, the date mentioned by the appellant is taken
as date of receipt of the order for filing the instant appeal and accordingly, the

appeal filed by the appellant is within time limit.

6. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum and vide their letter dated 23.08.2019.
The issue to be decided is whether the service rendered by the appellant would be
covered within the definition of security agency services and service tax will be
liable to be paid by them on the amounts recovered by them for providing security

personnel to various organizations during 2006 to 2011.
7 I find that as per Section 65(94) of FA, “Security Agency” means

“"any person engaged in the business of rendering services relating to the security of
any property, whether movable or immovable, or of any person, in any manner and
" includes the services of investigation, detection or verification, of any fact or activity,

whether of a personal nature or otherwise, including the services of providing

security personnel”
and taxable service under Section 65(105)(w) means

“any service provided to any person, by a security agency in relation to the security of any
property or person, by providing security personnel or otherwise and includes the provision of services

of investigation, detection or verification of any fact or activity.”

8. In view of above definition, Security Agency services pr'ovided to “any
person” in relation to security of any property is taxable. It is also important to

mention here that from 01.07.2012 the pattern of levy of service tax was changed

after introduction of negative list and Government, local authorlty etc includes in
the term “person” in Section 65B (37) of FA. In view of,aﬁe\?é *d*émetlons, in any

case, the appellant is liable for payment of service tax /m r;;ﬁe\ct “of “security
';“E

Agency” service rendered by them for the disputed per:ord" f_"

\
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9. 1 find that the appellant has argued that they are not liable for payment of

service tax in respect of following counts.

[a] They are an authority of State Government working under Home Ministry
Gujarat State as per definition under Section 65(105) of FA, the word
‘person’ will not include State or its officers or the posts created under a
statute; that the Hon’ble Supreme Court has decided this issue in favour of
their argument in case of CCE & ST, Jaipur-II V/s Dy. Commissioner of

Police, Jodhpur [2018 (11) GSTL 133].

10. I have considered the said submissions. I find that the the Hon’ble Supreme
Court’s decision in case of CCE & ST, Jaipur-II V/s Dy. Commissioner of Police,
Jodhpur [2018 (11) GSTL 133] has affirmed the decision of Hon’ble Tribunal in
case of Deputy Commissioner of Jodhpur [2017 (48) S.T.R. 275 (Tri. - Del.)]. While
dismissing the appeal filed by the department, the Hon’ble Supreme Court passed

the following order:

“In the facts of the case, we are not inclined to' interfere with the impugned
order(s). The civil appeal(s) are accordingly dismissed.”

The Appellate Tribunal in its impugned order had held that the activity of the
State police represented by the Superintendent of Police of various districts
deploying security personnel to various organizations and for character
verification of candidates selected for various jobs on payment of charges, was
not leviable to Service Tax under the category of Security Agency service under
Section 64(94) of the Finance Act, 1994.

It was further held that the definition of ‘person’ introduced in Section 658 (37)
of the Finance Act, 1994 to include Government, local authorities, etc. with
effect from 1-7-2012 was not applicable prior to the said date.”

I find that the Hon'ble Supreme Court has maintained the decision of the Hon'ble
Tribunal’s decision supra. The Hon'ble Tribunal has &ome to the conclusion that the
police department, which is an agency of the State Govt., cannot be considered to
be a “person” engaged in the business of running security services. The relevant

para 10 of the said Hon'ble Tribunal’s decision is under:

“In the light of the definition of the term “person” in the General Clauses Act,
1897, which has also been examined and clarified by the Apex Court, it would
. appear that the Superintendent of Police, which is an agency of the State GoVvt.
does not appear to be covered within the term “person”. It is also noteworthy
that in the year 2012 when the pattern of levy of service tax was changed and
the concept of negative list was introduced with effect from 1-7-2012, a
definition was introduced for the term “person” in Section 65B(37), of the Act,
which includes the Govt., local authorities, etc. From this, it is evident that such
a definition for the term “person” has become part of the statute only from this
date. To decide the meaning of "person” up to this date, we will have to refer to
the General Clauses Act, 1897 as well as relevant case laws. The Apex Court has
clearly held that the definition of “person” cannot be_extended to include State.
Consequently, we are of the view that the Supeifitendent-Ok Police_will not be
F O GENRAL Y
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covered within the term "person”. S
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11. In view above decision, it is very clear that the definition of “person” cannot
be extended to include State Government and the Superintendent of Police will not
be covered within the term “person” upto 01.07.2012. Accordingly, the appellant is
not liable to pay service tax in respect of ‘security agency’ service provided by them
. upto 01.07.2012. By applying the ratio of the above decision,' it is apparently clear
that the appellant is liable to pay service tax for the service in question from
01.07.2012. In the circumstances, the appellant is not liable for any service tax

during the disputed periods in the instant case i.e. 2006 to 2011.

12. In view of above discussion, I find that the service tax demanded for the
period in question by the adjudicating authority with interest is not correct and not
tenable and required to be set aside. Accordingly, I do so. Since the demand is not

sustainable, the question imposition of penalty is also not sustainable.

13. In the foregoing discussion, I allow the appeal filed by the appellant. The

appeal stand disposed of in above terms.
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(Gop%ath) \\\

Commissioner (Appeals)
Date : :10.2019

Attested _
: -
(»?(‘mﬁain“\?f‘i/\ 19

Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D
To

The Superintendent of Police,
Police Head Quarter, Jaravar Palance,
Palanpur, Banaskatha

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Principal Commissioner, Central Tax, Gandhinagar.

The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar
The Assistant Commissioner, Palanpur Division.

Guard file. '

P.A file.
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